
MEMORANDUM OF UNDERSTANDING 
ON THE EXECUTION OF SEARCH WARRANTS 

IN THE PARLIAMENT HOUSE OFFICE OF 
MEMBERS OF THE NEW SOUTH WALES PARLIAMENT 

BETWEEN
THE COMMISSIONER OF THE INDEPENDENT COMMISSION 

AGAINST CORRUPTION
THE PRESIDENT OF THE LEGISLATIVE COUNCIL

AND
THE SPEAKER OF THE LEGISLATIVE ASSEMBLY!



t Preamble

This Memorandum of Understanding records die understanding of the Commissioner of the 
Independent Commissioner Against Corruption (ICAC), the President of the Legislative Council 
ana die Speaker of the Legislative Assembly on the process to be followed where the ICAC 
proposes to execute a search warrant on the Parliament House office of a member of die New 
South Wales Parliament.

The memorandum and associated processes are designed to ensure that search warrants are 
executed without improperly interfering with the functioning of Parliament and so its members and 
their staff are given a proper opportunity to claim parliamentary privilege in relation to documents 
in their possession.

Z. Execution of Search Warrants

The agreed process for the execution of a search warrant by the ICAC over the premises occupied 
or used by a member is spelt out in the attached Procedure 9 of the ICAC’s Operations Manual 
codded 'Procedures for obtaining and executing search warrants’. o
The document covers the following issues:

« Procedures prior to obtaining a search warrant

* Procedures prior to executing a search warrant

* Procedures to be followed during the conduct of a search warrant 

« Obligations at die conclusion of s. search.

3. Promulgation of the Memorandum of Understanding

This Memorandum of Understanding will be promulgated within the Independent Commission 
Against Corruption.

This Memorandum of Understanding w3i be tabled in the Legislative Council by the President and O 
in the Legislative Assembly by die Speaker.

4. Variation of this Memorandum of Understanding

Tliis Memorandum of Understanding can be amended at any time by the agreement of ail the 
parties to the Memorandum,

This Memorandum of Understanding will condone until any farther Memorandum of 
Understanding on the execution of search warrants in the ParEament House office of members is 
concluded between the Commissioner of the ICAC, the President of the Legislative Council and the 
Speaker of the Legislative Assembly.

The Commissioner of the ICAC will consult with the President of the Legislative Council and the 
Speaker of tire Legislative Assembly in relation to any revising of Section 10 of the attached 
Procedure 9 of the ICAC’s Operations Manual, or any other provision of Procedure 9 which 
specifically relates to die execution of search warrants at Parliament.



Revocation of agreement to this Memorandum of Understanding

Any party to this Memorandum of Understanding may revoke then agreement to this 
Memorandum. The other parties to this Memorandum of Understanding should be notified in 
■writing of the decision to revoke.

Signatures

The Hon David ipp AO QC 
Commissioner

// //J / 2009

The Hon Richard Torbay 
Speaker



OPERATIONS MANUAL

PROCEDURE NO. 9

PROCEDURES FOR OBTAINING AND EXECUTING 
SEARCH WARRANTS

APPROVED: 22 JULY 2009
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10 EXECUTION ON PARLIAMENTARY OFFICE

In executing a warrant on the office of a Member of Parliament, care must be taken 
regarding any claim of parliamentary privilege. Parliamentary privilege attaches to any 
document which falls within the scope of proceedings in Parliament. Proceedings in 
Parliament includes all words spoken and acts done in the course of, or for the purposes 
of or incidental to, the transacting of the business of a House or committee.

Parliamentary privilege belongs to the Parliament as a whole, not individual members.

This procedure is based on the protocol recommended by the Legislative Council 
Privileges Committee in February 2006 (Report 33).

1. A search warrant should not be executed on premises in Parliament House on a 
parliamentary sitting day or on a day on which a parliamentary committee 
involving the member is meeting unless the Commissioner is satisfied that 
compliance with this restriction would affect the integrity of the investigation.

2. If the premises to be searched are in Parliament House the Executive Director, 
Legal will contact the relevant Presiding Officer prior to execution and notify 
that officer of the proposed search. If the Presiding Officer is not available the 
Executive Director, Legal will notify the Clerk or Deputy Clerk or, where a 
Committee’s documents may be involved, the Chair of that Committee. The 
Clerk will arrange for the premises the subject of the warrant to be sealed and 
secured pending execution of the warrant.

3. To minimise the potential interference with the performance of the Member’s 
duties the Executive Director, Legal should also consider, unless it would affect 
the integrity of the investigation, whether it is feasible to contact the Member, 
or a senior member of his/her staff, prior to executing the warrant with a view 
to agreeing on a time for execution of the warrant. As far as possible a search 
warrant should be executed at a time when the member or a senior member of 
his or her staff will be present.

4. The Commission will allow the Member and the Clerk a reasonable time to 
seek legal advice in relation to the search warrant prior to its execution and for 
the Member to arrange for a legal adviser to be present during the execution of 
the warrant.

5. The Executive Director, Legal will assign a lawyer to attend the search for the 
purpose of providing legal advice to the Search Team on the issue of 
parliamentary privilege.

6. On arrival at Parliament House the Search Team Leader and assigned lawyer 
should meet with the Clerk of the House and Member or the Member’s 
representative for the purpose of outlining any obligations under the warrant, 
the general nature of the allegations being investigated, the nature of the 
material it is believed is located in the Member’s office and the relevance of 
that material to the investigation.

D10165525



7. The Search Team Leader is to allow the Member a reasonable opportunity to 
claim parliamentary privilege in respect of any documents or other things 
located on the premises.

8. The Search Team Leader should not seek to access, read or seize any document 
over which a claim of parliamentary privilege is made.

9. Documents over which parliamentary privilege is claimed should be placed in a 
Property bag. A list of the documents will be prepared by the executing officer 
with assistance from the member or staff member. The member, or member’s 
staff, should be given an opportunity to take copies before the documents are 
secured.

10. The Search Team Leader should request the Clerk to secure and take custody of 
any documents over which a claim for parliamentary privilege has been made.

11. At the conclusion of the search the Search Team Leader should provide a 
receipt recording things seized. If the Member does not hold copies of the 
things that have been seized the receipt should contain sufficient particulars of 
the things to enable the Member to recall details of the things seized and obtain 
further advice.

12. The Search Team Leader should inform the Member that the Commission will, 
to the extent possible, provide or facilitate access to the seized material where 
such access is necessary for the performance of the Member’s duties.

13. Any claim of parliamentary privilege will be reported by the Search Team 
Leader to the Executive Director, Legal who will consider the matter in 
conjunction with the Executive Director, ID, the Deputy Commissioner and the 
Commissioner for the purpose of determining whether the Commission will 
object to such a claim.

14. Where a ruling is sought as to whether documents are protected by 
parliamentary privilege the Member, the Clerk and a representative of the 
Commission will jointly be present at the examination of the material. The 
Member and the Clerk will identify material which they claim falls within the 
scope of parliamentary proceedings.

15. A list of material considered to be within the scope of proceedings in 
Parliament will then be prepared by the Clerk and provided to the Member and 
the Commission’s representative.

16. Any material not listed as falling within the cope of proceedings in Parliament 
will immediately be made available to the Commission.

17. In the event the Commission disputes the claim for privilege over these 
documents listed by the Clerk the Commissioner may, within a reasonable time, 
write to the President of the Legislative Council or Speaker of the Legislative 
Assembly to dispute any material considered to be privileged material and may
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provide written reasons for the dispute. The issue will then be determined by 
the relevant House.

D10165525


